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Honorable Leon Garmon
Municipal Judge

City of Snead

945 Forrést Ave.
Gadsden, AL 35901

Municipalities -- Municipal
Courts -- Driving under the
influence -~ Sentences

If driving under the influence
is prosecuted as offense
against a municipality, the
maximum punishment which may
be imposed on first or sub-
sequent offense is a fine of
$500.00 and imprisonment for
not more than six months.

Dear Judge Garmon:

This office has received your opinion request
inquiring about the new DUI law (Act 82-884). Your
first inquiry is whether a municipal judge may impose
the maximum fine of $5,000.00 and/or an 11 month and 29
day Jjail sentence for a third or subsequent offense,
Your inquiry is necessary because under Code of Alabama
1975, § 11-45-9 a municipal court's power of punishment
is limited to a maximum fine of $500.00 and a maximum
jail term of six months.

Act 82-884 contains no language which removes
these limitations. Therefore, it is the opinion of
this coffice that where a municipality has made driving
under the influence an offense against the municipality
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the maximum punishment which may be imposed on the
first or any subsequent offense is a fine of $500.00
and imprisonment for not more than six months.

Your second question is whether the municipality
must provide legal counsel to an indigent person
charged with a second or third offense. 1In an Opinion
to Honorable John B. McKinney, Jr., 148 Quarterly
Report of the Attorney General 7, copy enclosed, thig
office held that counsel must be provided to an indi-
gent defendant in municipal court "where imprisonment
is a probability, or even a real possibility." fThis
holding has been clarified in an Opinion to Honorable
Rex K. Rainer, Director of Finance, under date of
July 23, 1982, copy enclosed, in which this office held
that although an indigent defendant has the right to
appointed counsel for any offense where the conviction
may result in the loss of personal liberty, if the
offense is a minor one counsel is not necessary where
there is an understanding that a jail sentence will not
be imposed, even if a sentence is allowed by law. That
opinion stated further that appointment of counsel for
indigent defendants in such cases is within the discre-
tion of the judge and is to be determined on a case-by-
case basis.

I do hope that this response sufficiently answers
your inquiry. If, however, we may be of further assis-
tance, please do not hesitate to contact us.

Sincerely yours,

CHARLES A. GRADDICK
Attorney General

iamc% m\Qu

SMITH
Attorney General

CAROL JE
Assistan

CJS:es

Enclosure
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Hon. John B. McKinney, Jr.
‘Mayor of Talladega
Post Office Box 498
Talladega, Alabama 35160

Attorneys — Courts — Constitutional Law — Municipali-
ties.

3 1. The Supreme Court of the United States has held
that absent a knowing and intelligent waiver of counsel,

an indigent defendant may not be imprisoned after convic-
tion without counsel.

2, Since present Alabama statutes do not provide for ap-
pointment and pay of counsel in municipal courts, trial
judges of such courts are authorized to appoint counsel
where imprisonment is a real possibility and the munici-
rality may make provision for reasonable compensation of
such counsel whose duty it is to serve.

Opinion by Assistant Attorney General Sykes
Dear Mayor McKinney:

Your request for an opinion of this office under date of June 13,
1972, is as follows:

“1 would certainly appreciate it, at this tirme, if your office

could provide the City of Talladega with an opinion on the

recent Supreme Court ruling requiring public defenders for

all offenses subject to a jail sentence. Needless to say, as

the Mayor of Talladega, I am somewhat concerned about the

financial burden this requirement will place upon my city;

. and I would deeply appreciate your advice and counse] at

l the earliest possible mormment concerning the direction or ap-
—~— proach we should take regarding this matter.”

Enclosed is a copy of the opinion of the United States Supreme
Court issued June 13, 1972, Argersinger v. Hamlin, us
40 L. W. 4679, holding that counsel must be provided to indigent de-
fendants regardless of whether the offense is a felony, misdemeanor, or

violation of a runicipal ordinance, if imprisonment is included in his
punishment.

As the Supreme Court stated it:

“We hold, therefore, that absent a knowing and intelligent-
waiver, no person may be imprisoned for any offense, whether
classified as petty, misdemeanor or felony, unless he was
represented by counsel at his trial”

While the Alabama statutes provide for the appointment of ang
pay for counsel in cases where defendant is not able financially, or

v Ly - b4 PR T 2s] L colod -
LR AR A S R D e T S I

e Bt =,

SN AL T L L

1 e et APl

LU T L TR




e R o Fog T AT s
; '“_;__'-' = R AR s
2’5' i, Torn Dy,

-~ 3 3 e
RO L. LR g esn e

& ATTORNEY GENERAL OF ALABAMA
- - e
otherwise to obtain counsel, this statute expressly excludesg cases in Dear Sir:
Mayors’ courts, recorderg’ courts, or other municipal courts, and the
courts of justices of the peace, Act No, 2420, Acts 1871, approved ,I Paw
October 1, 1971, office in v
So, we have g situation where the Supreme Court of the United plE
States has saig counsel js necessary with ng express statutory pro-
vision providing for counsel, My an
persons tr:
In my opinion until the Legislature acts to provide 2 specific to stay ov
method of appointment angd compensation to legal counsel, the Judge travel
of the tria] court, including municipal courts, in cases wherein the .
Supreme Court of the United States has said counsel is necessary, has e Subpa:
inherent power 1o appaint counse] to Tepresent and defend an indigent ture reags,
defendant where imprisonment is a probability, or even a real pos. ot
sibility. It ig further my opinion that the municipa) governing body n'_z
may make provision from its general funds for reasonable compenss.- — se
tion to such counsel and that it jg the duty of such appointed counsel], : tic
25 a member of the Bar, ang knowing of this Supreme Court decision, tr:
to serve to the extent possible and within reasonabje limits. of
Very truly yours, It s ¢
State busiy
WILLIAM J. BAXLEY his ordina;
Attorney General to such tr
day and r¢
is no requ
any form .
the reason
- the emplo;
August 1, 1972 It is
Honorable Roy Sanders . ;ze;(cilu;‘siilzh
State Comptroller ) vides that
Department of Finance : accounts =
Division of Contro] ang Accounts system pr.
Montgomery, Alabama 35104 section, of
Trave] Expenses —_ State Employees — Comptroller. bart of the
has no app
1. Under the Provisions of Act No, 470 of the 1969 of the Sts
Session of the Legis]ature, the so-called unit system merely allc
, does not apply to any Part of the trave] when such lations in ¢
travel requires an overnight stay, : that such
‘ shall gove;
2. Quarterly Report of Attorney General Volume 129 .
Page 42, ang Quarterly Report of Attorney General, Even j
Volume 48, Page 21, are hereby overruled insofar as of the De;
they conflict herewith, - it does no
which goe:
Opinion by Assistant Attorney General McQueen, quires thag
—
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.
Honorable Rex k. Rainer ~

Director of Finance
Departinent of Finance
Montgomery, alabama 36130

Dear Mr. Rainer:

Indigents - Attorneys -
Attorney Feesg

Whether more than One attorney
is to be appointed by the
court as counsel for an .
indigent defendant ig within
the discretion of the judge.
Whether counsel is to be i
appointed for an indigent
defendant in crimes involving
minor charges depends on the
whether the sentence may
result in a loss of Perscnal
liberty and is to be
determined on a case-by-case
basis,

Except in capital cases, the
sentencing of a defendant ig
00t 2 moact conviation
broceeding for which the
appointed attorney can receive
fees under Coge of Alabama
1975, Section 15-12-23.
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counsel to represent indigent defendants. vYou
specifically pPosed the following questions:
N . '
N I am concerned over the rapidly
e@scalating practice of trial judges

firm to represent an indigent. 1In the _
1975 Code of Alabama, §15-12-(1-25), the
word counsel is used and is defined in
§15-12-1 as "...anymattorney licenseq to

~Practice law in the state, ete,,." :
Section 15-12-23 and others further

§15-12-21(4) confuses the issue With the
Phrase, "to any one attorney in any one
Case."” (All underscoring supplied.)

See also §15-12-22(Qg) wherein the
Phrase, "...to any one attorney in any
appeal...”

May a trial judge appoint more than .
one attorney to represent an indigent?

of appointments to represent so-called
indigents in traffic violations when
appealed to the circuit court. Does an

offense of thisg nature, animal abuse,

than an attorney fee qualify for
appointment of counsel?

May sentencing be considered a :
Post-conviction charge? It would appear
from §15-12-22(e) that the inclusion of
court time for Sentencing as a post-
conviction hearing ang Payment under .
§15-12-23(d) would constitute an illegal
expenditure. .HMany attorneys are
resorting to this Practice and some
direction is needeg in this regard.
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appointment of attorneys by the court to represent
indigent defendants, To answer your first Qquestion, the
right of an accused to haye counsel represent him is a

some financial difficulties for the State. Therefore, if
You as Finance Director of the State are concerned about
the practice of judges appointing more than one attorney
to represent indigent defendants, ¥Ou should discuss this

matter with the Director of the Administrative Office of

Regarding your second guestion, the Supreme Court of
the United States has determined that an indigent'g right
to appointed counsel exists when the litigant ray lose
his personal liberty if he loses the litigati-.n,

Lassiter v. Departrent of Social Services ¢~ Durham
Cocnty, 25270.S. 18 (19517 + 3Nd SCOEE v. T I¥aoTs 440

i TIman =
Yele 307 {.'.:.-3}

Thus; an indigent defendant hag the right of
appointed counsel for any offense whether Classified asg
Petty, misdemeanor or felony where the conviction nay
Fésult in the loss of his personal liberty, However, ip
minor misdemeanor cases, counsel for the accuseqd is not
nNecessary if there is an understanding that a jail
Séntence will not be imposed, even if a sentence is
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alloweg by law, Here too, the Attorney General i1s of the
opinion that the appointment of counsel for indigent

.wo\qefendants in such Cases is within the discretion of the

judges and is to be determineq ©On a case-by-case basis,

Turning to your last question, *pogt conviction
Proceedings" ag used in Coge of Alabanma 1875, Sectiop
15-12-23 nmeans a habeas COrpus or a coram nobis
Proceeding and not Sentencing, Thus, the sentencing of a
defendant is not a separate Proceeding under Section
15-12-23. Therefore, it is indicateg that an atEorney
which has been appointed as counsel for an indigent
defendant cannot receive Post conviction Proceeding fees
for the sentencing of the defendant.

Proceeding for Purposes of additional Payment under Ccle
of Alabama 1975, Section 15-12-23. There are two rezsons
why additional Payment should be Peruitted for tapital
Punishment sentence Droceedings when it is not permitteg
for sentence Proceedings ip felony cases including
habitual offender cages, First, capital Punishment
S5entence Proceedings almost always involve what amounts
to another jury trial on the issue of Punishment, ang
they Usually entail} much more work than any other type of
Sentence Proceedings, Secondly, the United States
Supreme Court has Feépeatedly recognized that different
Standards apply in capital cases, and the State has a
special interest in énsuring adeguate Tépresentation in a
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considered a "post conviction Proceeding* for Purposes of
additional Compensation unger Code of Alabama 1975,
Section 15-12-23, but Sentence Proceedings 1in capital
cases should be. ' -
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Rex K. Rainer

Pe that 'your questions have been adequately
answered.

If ou
Please con

CAG/LFK/ks

r office can be of assistance in the future,
tact us. ’

Sincerely,

CHARLES 3, GRADDICEK
Attorney General

By- :
LYNDA F. KNIGHT
-Assistant Attorney General



